A work injury can upend a household budget faster than any other crisis. Rent does not wait for a knee to heal.
Groceries do not care about a torn rotator cuff. Getting the wage piece right is the backbone of a solid workers
compensation case, and it is the part that most often requires careful math, proof, and judgment. A good workers
compensation lawyer approaches lost wages and benefits like an auditor, a historian, and a translator, all at once.

Here is how the process works when done carefully, with an eye for the traps that cost real money.

What “wages” really means in comp

Almost every state pays temporary disability benefits as a percentage of your Average Weekly Wage, or AWW.
That sounds straightforward, but what is counted as “wage” varies more than most people expect. The right

answer turns on your law, your industry, and the paper trail you can produce.

® Base hourly or salary earnings count.
® Regular overtime usually counts if it was part of your established pattern, not just a rare spike.
* Commissions, incentives, shift differentials, and piece-rate earnings can count if they were regularly earned.

® Tips can count when they were reported or can be shown by credible records, sometimes including bank

deposits or point-of-sale data if pay stubs understate them.
® Employer-paid benefits can count in limited ways. Health insurance premiums paid by the employer often
matter when they stop during a disability or when a collective bargaining agreement ties them to hours

worked. Pension contributions, union dues, and paid time off may be relevant depending on the jurisdiction.

Where lawyers earn their keep is in building a persuasive record of what you truly earned, not just what a quick
glance at a recent pay stub shows. If your schedule rotated seasonally, if you worked two jobs, if your pay was a

mix of base plus commission, those details must be documented and baked into the AWW.

The backbone calculation: Average Weekly Wage

States use different look-back periods and rules. A common method uses the 13 or 26 weeks before the injury.
Some states use 52 weeks. The gist is the same: take your pre-injury earnings over an appropriate window, divide

by the paid weeks, and adjust for fairness if there were long unpaid gaps for reasons unrelated to work availability.
Here is how a lawyer typically computes AWW in practice:

1. Gather all pay stubs for the statutory look-back window, plus W-2s or 1099s for context. If gaps or anomalies

exist, collect more data, often 52 weeks, to show patterns.

2. Decide which weeks count. Exclude unpaid weeks for reasons like plant shutdowns or a brief non-occupational

iliness if state law allows. Include weeks with lower hours if those were part of your ordinary pattern.

3. Add up gross earnings, not take-home. Include overtime, differentials, commissions, bonuses, and tips when

reasonably proven.

4. Divide by the number of included weeks to land on the AWW. If the result is unfair due to seasonality or a
brand-new hire status, select an alternative method allowed by law, such as using the wages of a similar

employee or a longer averaging period.

5. Test the AWW against statutory caps and minimums, and note whether fringe benéefits, like employer-paid

health insurance, should be separately valued or addressed as a continuation benefit.



Once AWW is set, temporary total disability benefits are most often two-thirds of AWW, subject to state caps and
minimums. Some states nudge that percentage up or down, and a few add cost-of-living increases for long-term

cases. Benefit rates change each year in many places, so a lawyer anchors the math to the date of injury.

A few numbers, to make it real

Consider Melissa, a hotel housekeeper who logged steady overtime most weeks because of understaffing. Over
the 26 weeks before her back injury, she earned a total of 20,800 dollars, or 800 dollars per week on average. Her
case involves a 66 and two-thirds percent rate. That yields 533.33 dollars per week in temporary total disability
benefits, again subject to her state’s maximum. If the statutory max is 1,100 dollars, she is under the cap, so her
full 533.33 dollars should be paid.

Now take Adrian, a delivery driver with fluctuating hours and tips through a digital platform paid on a 1099 plus a
small hourly base on a W-2 at a second job. Over 13 weeks, his W-2 base averaged 360 dollars, and his 1099 net
earnings, after documented expenses like mileage, averaged 500 dollars. Some states count self-employment or
concurrent gig income toward AWW, others do not. A workers compensation lawyer checks the rules, then fights
to include concurrent employment where allowed. If both count, Adrian’s AWW is 860 dollars, and his temporary
total rate hits roughly 573.33 dollars. If only his W-2 job counts, his rate falls to 240 dollars. The difference can

decide whether he keeps his apartment.

The waiting period, retro pay, and why calendars matter

Most states have a short waiting period, commonly 3 to 7 days, during which no cash benefits are paid. Hit the
longer threshold, often 14 to 21 days of disability, and the waiting period may be paid retroactively. Insurers
sometimes “forget” the retro piece after a claim later crosses the threshold. A careful lawyer keeps a day-by-day

disability calendar, cross-references doctors’ notes, and presses for that retro payment with interest if required.

Penalties also exist when checks come late or at the wrong rate. Some statutes add a 10 to 25 percent penalty on

underpaid amounts. Pressure points like these change insurer behavior.

Light duty, partial disability, and stop-and-start paychecks

Temporary partial disability, TPD, pays when you can return to reduced hours or lower-paying light duty. The idea
is to replace a share of the wage gap between pre-injury AWW and post-injury earnings. The math might look like
this in a typical system: two-thirds of the difference between AWW and what you actually earn, capped by a

maximum.

Say Dion’s AWW is 900 dollars. He returns to light duty making 600 dollars per week. The gap is 300 dollars. Two-
thirds of that is 200 dollars in TPD. If he picks up an extra shift and earns 700 dollars one week, the gap is 200
dollars, and TPD drops to roughly 133.33 dollars. These payments can change weekly, so the lawyer builds a
process to submit wage statements or pay stubs and to push back when an insurer tries to zero out benefits

based on a single high-earning week.

Seasonality, overtime history, and outliers

Industries do not pay smooth wages. Construction surges in warm months. Restaurant workers hit holiday highs.

Ski resorts run hot in winter, cold in summer. Good AWW work does not pretend otherwise.



® Overtime: Sporadic bursts usually do not count, but regular overtime does. The record matters. A ledger

showing 8 to 12 hours of overtime in most weeks is tough to ignore.

e Qutliers: If one week was triple pay because of a rare emergency shutdown response, a lawyer may argue that
it should be excluded to avoid unfair distortion. The opposite is true for a single week of low hours during an

unpaid plant shutdown.

* New hires: If you were only on the job for a couple of weeks before the injury, many states allow using a
similarly situated coworker's typical earnings to estimate your AWW. A union contract, posted schedules, and

supervisor testimony can make this credible.

* Multiple employers: If your jurisdiction counts concurrent employment, proof from the second employer must
be tight. If it does not, an experienced lawyer might still use the second job to push for vocational

rehabilitation or a wage differential theory later.

Commissions, piece rate, and tips: the irregular paycheck problem

Salespeople, warehouse selectors, hairstylists, and gig workers often earn variable incomes that do not fit cleanly

into a 13-week snapshot. In those cases, a longer look-back is usually more representative.

For a commissioned salesperson, a 52-week average often tells the truth, because quarterly bonuses can dwarf
base pay. For a piece-rate worker, like a poultry plant employee paid by weight or a picker in a fulfillment center
paid per unit, production logs and timekeeping records bridge gaps when stubs are inconsistent. For tipped
workers, point-of-sale reports, credit card tip allocations, and even bank deposits can help prove average tips
when cash portions were underreported on stubs. Insurers will argue to use reported tips only. Counsel will push

to use credible evidence of actual earnings, provided the law allows it.

Fringe benefits and health insurance continuation

Strictly speaking, most states do not add the dollar value of health insurance to AWW, but the loss of employer-
paid premiums often becomes part of settlement leverage. If your employer stops paying premiums mid-claim, a
lawyer may negotiate reimbursement for COBRA costs, or more commonly, obtain a higher permanent disability
settlement to offset the real-world cash drain of maintaining coverage. In union shops, the loss of hours credited

toward benefits like pension or vacation accruals can also factor into negotiations.

Caps, minimums, and yearly adjustments

Benefit rates rarely exceed a statewide maximum, often tied to a percentage of the average weekly wage for the
entire state, and there are usually minimums to protect low-wage workers. Those caps change annually. A workers
compensation lawyer anchors the case to the injury date’s schedule, then updates if the statute allows an annual
cost-of-living increase for ongoing total disability. When an insurer pegs a rate to the wrong year's cap, the

underpayment can run into the thousands before anyone notices.

Temporary total disability after surgery or flare-ups

A returned-to-work employee who later needs surgery may re-enter temporary total disability status. Many
statutes permit reinstating TTD when a treating surgeon pulls you out of work. The rate generally matches the
original calculation, unless you had a legal AWW adjustment or a statutory change that affects long-running

claims. Knowing when temporary benefits restart protects against gaps during medically necessary downtime.



Permanent disability and the bridge from wages to lasting loss

Calculating permanent disability is where wages and medical evidence intertwine. There are three common

frameworks:

e Scheduled loss: For certain body parts, the law sets a number of weeks of benefits for a given impairment
percentage. If your hand injury yields a 25 percent impairment under your state’s guide, and the schedule lists
244 weeks for a hand, you may receive 61 weeks at a set rate, often a percentage of AWW subject to a
different cap than TTD.

* Whole person or unscheduled ratings: The doctor's impairment rating converts, through a statutory formula,
into a number of weeks or a monetary award. Some states include modifiers like age, occupation, and

apportionment for prior conditions.

* Wage differential: In cases where the injury permanently reduces what you can earn, some systems pay a
share of the wage gap to retirement age or for a statutory period. This approach digs deeply into pre-injury

AWW, post-injury earning capacity, and realistic job prospects.

A practical example helps. Jamal, a pipefitter, had an AWW of 1,400 dollars. After a serious shoulder injury, he can
no longer work overhead or lift more than 20 pounds. Light duty work in his region pays roughly 850 dollars. A
wage differential benefit might pay two-thirds of the 550 dollar gap, or about 366.67 dollars weekly, for a set
number of years or to a particular age, depending on the statute. Proving the “850 dollars” figure is where
vocational experts enter, with labor market surveys and transferable skills analyses. A lawyer vets these reports

closely, because optimistic numbers from the insurer can understate the gap and gut the award.

Apportionment and preexisting conditions

Apportionment reduces permanent disability if part of the impairment is due to a preexisting condition. The legal
standard varies. Some states require measurable, ratable prior impairment, not just degenerative X-rays. Others
allow a broader allocation. A workers compensation lawyer will test the medical basis for any apportionment claim
and push for a precise, defensible percentage that reflects actual prior loss, not age-related wear and tear used as

a discount line.

Taxes, offsets, and benefit interactions

Workers compensation wage-replacement benefits are typically not subject to federal or state income tax, a relief

that often surprises clients. That said, several offsets can reduce checks:

® Social Security Disability Insurance: Federal law can trigger a comp offset against SSDI, or vice versa, so the
combined monthly amount does not exceed a threshold, often 80 percent of average current earnings.
Settlement language can be structured to minimize the SSDI offset by spreading payments over the

employee’s life expectancy. Lawyers coordinate with Social Security to avoid unpleasant surprises.

* Unemployment: In many states, collecting unemployment while receiving temporary total disability is
inconsistent. Receiving temporary partial disability while working reduced hours may or may not affect
unemployment eligibility. Timing and documentation matter.

® Short-term and long-term disability policies: Some employer plans offset their payments by comp benefits

paid. Plan documents control. If you repay an LTD overpayment after a comp award, doing it promptly can

avoid collections messes and credit hits.

e Child support and tax liens: Garnishments can apply to comp indemnity in some states, and many agencies

will assert liens. A lawyer will check for outstanding support orders and factor them into net payment



expectations.

Medical status drives the wage story

Benefits hinge on medical opinions. A temporary total check requires a doctor’s written no-work restriction. Partial
disability payments require clear limitations and work status notes. Once a worker reaches Maximum Medical
Improvement, or MMI, temporary benefits often stop, shifting the focus to permanent disability. When treating
doctors disagree with independent medical examiners hired by insurers, credibility and documentation matter. A
single phrase like “may return to work as tolerated” without lifting limits can sink TTD. Experienced counsel preps
treating doctors to write specific, functional restrictions rooted in objective findings, like “no lifting over 10 pounds,

no overhead activity, no ladders.”

Vocational rehabilitation and retraining stipends

Some systems offer vocational rehabilitation, including training for new careers. During retraining, a maintenance
allowance is often paid, commonly pegged to temporary disability rates. The right plan should be realistic for the
labor market, not fantasy retraining with no jobs at the end. A competent workers compensation lawyer will press

for programs that meet wage goals, not just satisfy a checkbox.

Settlements, reserves, and time value of money
Settling indemnity puts a price on past due benefits and future exposure. Two common structures appear:

e Stipulated award: Keeps medical open, sets permanent disability and any ongoing wage differential in an

enforceable order, paid over time.

® Compromise and release: A lump sum that closes wage and often medical rights. This approach usually
requires a Medicare Set-Aside when the worker is a Medicare beneficiary or soon will be, though wage

payments themselves are not part of the MSA.

Insurers set reserves early, often low. As a case matures, accurate AWW and realistic disability projections raise
reserves, which can open room for settlement. Lawyers discount future payments to present value using
conservative rates and life tables, then test the result against real household needs. For example, a projected wage
differential of 350 dollars weekly for 8 years equates to roughly 145,600 dollars nominal. Discounted at 3 percent,
the present value is closer to 130,000 dollars. Add underpaid TTD, penalties, and interest, and you have a range to
negotiate. The right settlement number is not a single figure but a lane, bounded by clear math and the risk of

litigation.

Documentation that wins the AWW fight

When a case turns on earnings, the paper side can be won or lost in the first few weeks. The most useful

documents include:
® Pay stubs, W-2s, 1099s, and year-to-date payroll summaries for at least 52 weeks pre-injury
* Timecards, schedule bids, and overtime rosters showing regularity of hours
® Bank statements or point-of-sale reports that corroborate cash tips or commission payments
* Union contracts and policy manuals detailing shift differentials, premium pay, and benefit accruals

® Written confirmation from concurrent employers establishing average hours and pay



With these in hand, a workers compensation lawyer can rebut a lowball AWW “estimate” created from a handful of

cherry-picked pay periods.

A short story from practice

A warehouse selector | represented, Luis, earned a base of 18 dollars an hour and a production bonus most weeks
that added 150 to 300 dollars. The insurer set his AWW using only the base, claiming bonuses were discretionary.
We pulled six months of incentive reports from the employer’s HR system, which showed bonuses in 20 of the 24
weeks. We also found attendance records proving the two bonus-free weeks happened during equipment
outages. His corrected AWW rose from 720 dollars to 960 dollars. That single correction increased his weekly TTD
by 160 dollars and led to an additional 8,000 dollars in retroactive payments plus a penalty for late payment. The
permanent disability settlement later used the higher AWW as a base, compounding the effect. Luis kept his

mortgage current because the math was done right.

Common pitfalls and how lawyers navigate them

Insurers often rush to a low AWW using a short look-back or by excluding variable pay like overtime and tips. New
hires get pigeonholed with a two-week average that ignores the schedule they were hired to work. Concurrent
jobs disappear from the calculation. Waiting period retro pay gets skipped. Temporary partial checks stop when an
employer claims a light duty job exists, even when it pays less than the pre-injury rate or violates medical

restrictions.

A workers compensation lawyer counters by building a timeline, anchoring each period to clear medical work
status and reliable wage proof. When employers offer light duty on paper but not in practice, counsel documents
the actual hours offered and the tasks assigned, then demands TPD or TTD accordingly. When an insurer pegs a

benefit to the wrong statutory cap year, counsel cites the published rate table for the injury date. Details win.

How a lawyer explains the numbers to you

It is not enough to be right. You need to understand what to expect on Friday when the rent is due. The best
claimants know their own benefit rate and can spot an underpayment. A lawyer will walk you through three

numbers:
* Your AWW, the backbone.

* Your weekly temporary rate, TTD or TPD depending on work status.

* Any cap or minimum that modifies the raw math.

You will also discuss timing issues, like the waiting period and when retro kicks in, as well as what could change the
checks, such as surgery, a return to work, or a doctor's MMI finding. When you grasp these basics, you catch

errors early and avoid months of unnecessary strain.

If you are starting a claim, do these five things

1. Save every pay stub and gather at least a year of records if your hours or pay vary. Keep digital copies in a

single folder.
2. Ask your doctor for specific written restrictions. Avoid vague “as tolerated” notes.

https://pr.bendbulletin.com/article/Law-Offices-of-Humberto-Izquierdo-Jr-PC-Highlights-Critical-30-Day-
Workers-Compensation-Reporting-Rule-for-Atlanta-Employees/6a678260b928d990002e6cd81
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3. Track missed days in a simple calendar. Note partial days too.
4. Tell your lawyer about all jobs you held at injury and any income swings like seasonal peaks.

5. If offered light duty, get the offer in writing with hours, pay rate, and duties. Keep a log of actual work

performed.

These small habits make a large difference when the insurer’s spreadsheet gets your life wrong.

The role of judgment, not just formulas

Every state has its rules, and yet, in every case, judgment calls make the biggest difference. Should we fight for a
52-week average to smooth seasonality, or lean on a coworker’'s wage because you were a new hire? Do we
stipulate to a temporary rate to keep checks flowing, or litigate AWW early because the underpayment is too large
to ignore? Is vocational retraining worth the time when a realistic wage differential award could be stronger and
faster? The right answers depend on your medical trajectory, your labor market, and your household timeline. A
seasoned workers compensation lawyer weighs those factors, then picks the path that protects cash flow without

surrendering long-term value.

What fair looks like

A fair wage loss calculation pays what you would have brought home if you had not been hurt, adjusted to the
statutory formula and documented with care. It respects overtime you regularly earned, counts commissions or
tips you can prove, and includes concurrent employment when the law allows. It tracks medical reality, paying full
benefits when you cannot work and partial benefits when you return to reduced earnings. It corrects for caps and
minimums without letting the insurer borrow a number from the wrong year. It accounts for offsets and writes

settlement language that protects SSDI in a lawful way. And it arrives on time.

If you are reading this while your checks are short or late, the path forward starts with paper. Pull the records
listed above, ask your doctor for clear restrictions, and get advice before signing anything that fixes AWW too low.
The math is not just numbers, it is your rent, your groceries, and your peace of mind. With the right documents

and a lawyer who knows the terrain, the system has rules that can be used to land you on steady ground again.



